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NeithertheAgencynorNew Lenoxseriouslyattemptto grapplewith the importof the

GeneralAssembly’sprovisionthattheBoardis to hearthis appeal“exclusivelyon thebasisof

therecordbeforetheAgency”415 ILCS 5/40(e).Theybothcite generallaw that discovery

extendsto all relevantmattersbutsimplybegthequestionof how discoveryasto anythingother

thanthecontentsoftherecordbeforetheAgencycouldberelevantin thisproceeding.

Therespondents’submissionsdo serveto makeclearthat theissueofthe scopeof the

proceedingsshouldbe resolvedbeforethepartiesspendsubstantialtimeormoneytaking

discoveryandpreparingfor thehearing.

A0 Considerationof the merits of the appeal is limited to the record asdefined by 35111.
Adm Code105.212.

Therespondentshavenot offeredanyinterpretationof “exclusivelyon thebasisof the

record”otherthanthestraightforwarddiscussionpresentedby petitioners.No onehasclaimed

thattherewassomethingthatshouldhavebeenincludedin theAgencyrecordunder35 111. Adm.

Code105.212thatwasnot filed by theAgency.Thus, in consideringthemeritsof this appeal,
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theBoardis limited to theapproximately700pagesof materialsthathavebeenfiled by the

AgencyastheAgencyrecord.

Thegenerallanguageondiscoveryin civil casesor in othertypesof administrative

proceedingscitedby bothrespondentsis clearlybesidethepointgiventheclearlanguageof415

ILCS 5/40(e).Also irrelevantareBoardcaseson permit appealsby applicantsthat indicatethat

in suchappealsapplicantsmayquestiontheAgency’sreasonsfor denyingthepermit.New

Lenoxagreeswith theAgencyin this proceeding.If thepermitwasissuedproperly,therecord

shouldsupporttheAgencydecision.If thepreponderanceof theevidencein therecorddoesnot

supporttheAgencydecision,thepermit shouldbesetaside.New Lenoxcouldthenreapplyfor a

permit andincludeadditionalevidencein proceedingson thenewapplication.

It is truethat straightforwardapplicationofthelanguageof40(e)precludesthepartiesin

this proceedingof anyopportunityto cross-examinein thisproceeding.It is not, however,

unusualfor partiesto beprecludedfrom cross-examinationinproceedingsthatarein thenature

of areviewof an administrativedecision.Moreover,petitionersarenot awareof anygeneral

right to cross-examinationin NPDES permitproceedings.’

Theonly casementionedby respondentsthatwasdecidedunder415 ILCS 5/40(e)is

PrairieRiversNetworkv IEPA andBlackBeautyCoalCompany(PCB01-112).In thatcaseit

wasdecidedthat 40(e)meantwhatit saysandtheBoardconsideredtheappealexclusivelyon the

basisoftheagencyrecord.It is truethatconsiderablediscoverywastakenin BlackBeauty,but

that happenedbecausethecounselforpetitionerin BlackBeautyis ratherslow-wittedandfailed

to objecteffectively to discoveryor admissionof irrelevantmaterialuntil thehearing,As a

‘If thereis sucharight, New Lenoxshouldhaveattemptedto exerciseit in the hearingbeforetheAgency.New
Lenoxcould haveappearedat theAgencyhearingandattemptedto cross-examine.It may well havebeenprevented
from doingsoby theAgencyHearingOfficer, but its objectionwould havebeenpreservedfor thisproceeding.
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result,daysofdepositionsandotherdiscoverywasdeveloped,at substantialcost;noneof which

discoveryfiguredin theBoard’sdecisionof thecase.

It is alsosuggestedby New Lenoxthat discoveryis neededto allow it to deposepotential

witnesses.Assuming,however,thattheappealis to beheardexclusivelyon thebasisof the

Agencyrecord,petitionersdo not anticipatethat any witnessescanbeofferedin thehearing.

B. A cleardemarcationofthescopeofthis proceedingin advanceofthehearing would
behighly beneficial.

Petitionersbelievethat thestatutemakesthescopeof theseproceedingclear,but it is

critical thatuncertaintyberesolvedbeforethehearingto theextentpossible.This is important

bothin termsof settingthelimits of discoveryandin termsofdeterminingthescopeofthe•

hearing.Petitionersdo notwish to spendthousandsofdollarsfrom very limited not-for-profit

organizationbudgetson discoveryorhearingpreparationthat provesto havebeenirrelevant,

Conversely,if thereis to bebroaddiscoveryin this caseand,contraryto theplain languageof

40(e),theBoardmayconsidermattersoutsidetherecord,petitionerswill wishto utilize the

opportunitiespresentedby thoseprocedures.

Accordingly,if theHearingOfficer werein doubtasto theproperscopeof these

proceedings,petitionerswould supportuseof anyopportunitiesfor interlocutoryreview

availableundertheBoardrules.

Respectfullysubmitted,

AlbertEttinger(Reg.No. 3125045)
Counselfor Petitioners

3



CERTIFICATE OF SERVICE

I, Albert F. Ettinger,certifythatonApril 29, 2004,I filed theattachedPETITIONERS’REPLY
TO THE SUBMISSIONSOF IEPA AND NEW LENOX MADE IN RESPONSETOTHE
HEARING OFFICERORDEROF APRIL 1, 2004. An originaland4 copieswasfiled, on
recycledpaper,with theIllinois Pollution ControlBoard,JamesR. ThompsonCenter,100 West
Randolph,Suite11-500,Chicago,IL 60601,andcopieswereservedviaUnitedStatesMail and
via facsimileto thoseindividualson themd ed servicelist.
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